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SUMVARY: EPA has issued a national policy statenment entitled "Conbined Sewer
Overflow (CSO Control Policy." This policy establishes a consistent national
approach for controlling discharges fromCSGs to the Nation's waters through the
Nati onal Pol [ utant Di scharge Elimnation System (NPDES) permit program

FOR FURTHER | NFORMATI ON CONTACT: Jeffrey Lape, O fice of Wastewater
Enf orcenent and Conpliance, MC-4201, U.S. Environnental Protection Agency, 401 M
Street SW, Washington, DC 20460, (202) 260-7361.

SUPPLEMENTARY | NFORVATI ON: The mai n purposes of the CSO Control Policy are to
el aborate on the Environmental Protection Agency's (EPA s) National CSO Control
Strategy published on Septenber 8, 1989, at 54 FR 37370, and to expedite
conpliance with the requirenents of the Cean Water Act (CWA). Wiile
i mpl ementation of the 1989 Strategy has resulted in progress toward controlling
CSCs, significant public health and water quality risks renain.
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This Policy provides guidance to pernmittees with CSOCs, NPDES authorities and
State water quality standards authorities on coordi nating the planning,
sel ection, and inplenmentation of CSO controls that nmeet the requirements of the
CWA and all ow for public involvenment during the decision-naking process.

Contained in the Policy are provisions for devel opi ng appropri ate,
site-specific NPDES permt requirenments for all conbined sewer systens (CSS)
that overflow as a result of wet weather events. For exanple, the Policy |ays
out two alternative approaches-the "denonstration" and the "presunption"
approaches-that provide communities with targets for CSO controls that achieve
conpliance with the Act, particularly protection of water quality and desi gnated
uses. The Policy also includes enforcenent initiatives to require the i mediate
elimnation of overflows that occur during dry weather and to ensure that the
remai ning CWA requirenments are conplied with as soon as practicable.

The permitting provisions of the Policy were devel oped as a result of
extensi ve input received fromkey stakehol ders during a negotiated policy
di al ogue. The CSO st akehol ders included representatives from States,
envi ronnental groups, nunicipal organizations and ot hers. The negoti ated
di al ogue was conducted during the Sunmer of 1992 by the Ofice of Water and the
Ofice of Water's Managenent Advisory G oup. The enforcement initiatives,
i ncl udi ng one which is underway to address CSOCs during dry weather, were
devel oped by EPA's O fice of Water and O fice of Enforcenent.

EPA issued a Notice of Availability on the draft CSO Control Policy on
January 19, 1993, (58 FR 4994) and requested coments on the draft Policy by
March 22, 1993. Approximately forty-one sets of witten conments were subnitted
by a variety of interest groups including cities and nunici pal groups,
envi ronnent al groups, States, professional organizations and others. Al
coments were considered as EPA prepared the Final Policy. The public comrents
were |argely supportive of the draft Policy. EPA received broad endorsenent of
and support for the key principles and provisions fromnost commenters. Thus,
this final Policy does not include significant changes to the mmjor provisions
of the draft Policy, but rather, it includes clarification and better
expl anation of the elenents of the Policy to address several of the questions
that were raised in the conments. Persons wi shing to obtain copies of the public
conmments or EPA's sunmary analysis of the comments may wite or call the EPA
contact person.

The CSO Policy represents a conprehensive national strategy to ensure that
muni ci palities, permitting authorities, water quality standards authorities and
the public engage in a conprehensive and coordi nated planning effort to achi eve
cost effective CSO controls that ultimately neet appropriate health and
envi ronnent al objectives. The Policy recognizes the site-specific nature of CSCs
and their inmpacts and provides the necessary flexibility to tailor controls to
| ocal situations. Major elements of the Policy ensure that CSO controls are cost
ef fective and neet the objectives and requirements of the CWA

The maj or provisions of the Policy are as foll ows.

CSO pernittees should i mredi ately undertake a process to accurately
characterize their CSS and CSO di scharges, denonstrate inplenentation of mninum
t echnol ogy- based controls identified in the Policy, and devel op | ong-term CSO
control plans which evaluate alternatives for attaining conpliance with the CW
i ncludi ng conpliance with water quality standards and protection of designated
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uses. Once the long-term CSO control plans are conpleted, pernmittees will be
responsi ble to i mpl enent the plans' recommendati ons as soon as practicabl e.

State water quality standards authorities will be involved in the long-term
CSO control planning effort as well. The water quality standards authorities
will help ensure that devel opnent of the CSO permittees' |ong-term CSO control
pl ans are coordinated with the review and possi ble revision of water quality
standards on CSO i npacted waters.

NPDES aut horities will issue/reissue or nodify pernmits, as appropriate, to
require conpliance with the technol ogy-based and water quality-based
requi renents of the CM. After conpletion of the |ong-term CSO control plan
NPDES pernmits will be reissued or nodified to incorporate the additiona
requirenents specified in the Policy, such as perfornance standards for the
sel ected controls based on average design conditions, a post-construction water
qual ity assessnment program nonitoring for conpliance with water quality
standards, and a reopener clause authorizing the NPDES authority to reopen and
nodify the permt if it is determined that the CSO controls fail to neet water
qgqual ity standards or protect designated uses. NPDES authorities should comrence
enforcenent actions against permttees that have CWA viol ations due to CSO
di scharges during dry weather. In addition, NPDES authorities should ensure the
i mpl enentati on of the mninumtechnol ogy-based controls and incorporate a
schedul e into an appropriate enforceabl e nechanism with appropriate nilestone
dates, to inplenent the required | ong-term CSO control plan. Schedul es for
i mpl enentati on of the long-term CSO control plan nmay be phased based on the
relative inportance of adverse inpacts upon water quality standards and
designated uses, and on a permttee's financial capability.

EPA i s devel opi ng extensive guidance to support the Policy and will announce
the availability of the guidances and other outreach efforts through various
neans, as they becone avail able. For exanple, EPA is preparing guidance on the
ni ne m ni mum controls, characterization and nonitoring of CSGCs, devel opnent of
[ ong-term CSO control plans, and financial capability.

Permittees will be expected to conply with any existing CSO rel ated
requirenents in NPDES permits, [*18689] consent decrees or court orders unless
revised to be consistent with this Policy.

The policy is organized as foll ows:

. Introduction

Pur pose and Principles

Application of Policy

Ef fect on Current CSO Control Efforts
Smal | System Consi derati ons

| mpl enent ati on Responsibilities

mm o 0O ® >F

Pol i cy Devel oprent

1. EPA Cbjectives for Pernittees
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Overvi ew

| mpl enentation of the Nine M ninmum Controls

o wo»

Long- Term CSO Control Pl an

1. Characterization, Mnitoring, and Mdeling of the Conbined Sewer Systens

N

Public Participation

w

Consi deration of Sensitive Areas
4. Evaluation of Alternatives
5. Cost/ Performance Consideration
6. Operational Plan
7. Maxinmzing Treatnment at the Existing POTW Treat ment Pl ant
8. Inplenentation Schedul e
9. Post-Construction Conpliance Monitoring Program
[11. Coordination Wth State Water Quality Standards
A. Overview
B. Water Quality Standards Revi ews
I V. Expectations for Permitting Authorities
A. Overview
B. NPDES Permit Requirenents

1. Phase | Permts-Requirenents for Denonstration of the Nine M nimm
Control s and Devel opnment of the Long-Term CSO Control Plan

2. Phase Il Pernmits-Requirenents for |Inplenmentation of a Long- Term CSO
Control Plan

3. Phasing Consi derations
V. Enforcenent and Conpliance
A. Overview
B. Enforcenent of CSO Dry Weat her Di scharge Prohibition
C. Enforcenment of Wet Weat her CSO Requirenents
1. Enforcenent for Conpliance Wth Phase | Permits
2. Enforcenent for Conpliance Wth Phase Il Permts

D. Penalties



EXHIBIT B
AR I.2

Page 5
59 FR 18688, *18689

Li st of Subjects in 40 CFR Part 122
Wat er pollution control
Authority: Clean Water Act, 33 U S. C. 1251 et seq.
Dated: April 8, 1994.

Carol M Browner,

Admi ni strator.

Conbi ned Sewer Overflow (CSO) Control Policy

. Introduction

A. Purpose and Principles

The main purposes of this Policy are to el aborate on EPA' s Nati onal Conbi ned
Sewer Overflow (CSO Control Strategy published on Septenber 8, 1989 at 54 FR
37370 (1989 Strategy) and to expedite conpliance with the requirenments of the
Clean Water Act (CWA). Wiile inplenmentation of the 1989 Strategy has resulted in
progress toward controlling CSCs, significant water quality risks remain

A combi ned sewer system (CSS) is a wastewater collection systemowned by a
State or nunicipality (as defined by section 502(4) of the CM) which conveys
sanitary wastewaters (donestic, comercial and industrial wastewaters) and storm
wat er through a single-pipe systemto a Publicly Owed Treatnent Wrks (POTW
Treatnment Plant (as defined in 40 CFR 403.3(p)). A CSOis the discharge froma
CSS at a point prior to the POTW Treatnent Plant. CSOs are poi nt sources subject
to NPDES permt requirenments including both technol ogy-based and wat er
qual ity-based requirements of the CWA. CSCs are not subject to secondary
treatment requirenments applicable to POTWS.

CSCs consi st of mxtures of donestic sewage, industrial and conmercia
wast ewat ers, and stormwater runoff. CSOs often contain high | evels of suspended
sol i ds, pathogenic microorganisnms, toxic pollutants, floatables, nutrients,
oxygen- denmandi ng or gani ¢ conpounds, oil and grease, and other pollutants. CSGs
can cause exceedances of water quality standards (WJX). Such exceedances may
pose risks to human health, threaten aquatic life and its habitat, and inpair
the use and enjoynent of the Nation's waterways.

This Policy is intended to provide guidance to permttees with CSOs, Nationa
Pol l utant Di scharge Elim nation System (NPDES) permtting authorities, State
water quality standards authorities and enforcenment authorities. The purpose of
the Policy is to coordinate the planning, selection, design and inplenentation
of CSO management practices and controls to nmeet the requirements of the CWA and
to involve the public fully during the decision naking process.

This Policy reiterates the objectives of the 1989 Strategy:
1. To ensure that if CSOs occur, they are only as a result of wet weather;

2. To bring all wet weather CSO discharge points into conpliance with the



EXHIBIT B
AR I.2

Page 6
59 FR 18688, *18689

t echnol ogy- based and water quality-based requirenents of the CWA, and
3. To minimze water quality, aquatic biota, and human heal th inmpacts from CSCs.

This CSO Control Policy represents a conprehensive national strategy to
ensure that nunicipalities, permtting authorities, water quality standards
authorities and the public engage in a conprehensive and coordinated pl anni ng
effort to achieve cost-effective CSO controls that ultimtely neet appropriate
heal th and environnental objectives and requirenments. The Policy recogni zes the
site-specific nature of CSGs and their inpacts and provi des the necessary
flexibility to tailor controls to local situations. Four key principles of the
Policy ensure that CSO controls are cost-effective and neet the objectives of
the CWA. The key principles are:

1. Providing clear levels of control that woul d be presuned to neet appropriate
heal th and environnental objectives;

2. Providing sufficient flexibility to municipalities, especially financially
di sadvant aged comunities, to consider the site-specific nature of CSOs and to
determi ne the nost cost-effective neans of reducing pollutants and neeti ng CWA
obj ectives and requirenents;

3. Allowi ng a phased approach to inplenentati on of CSO controls considering a
conmunity's financial capability; and

4. Review and revision, as appropriate, of water quality standards and their
i mpl enent ati on procedures when devel opi ng CSO control plans to reflect the
site-specific wet weather inpacts of CSCs.

This Policy is being issued in support of EPA s regul ations and policy
initiatives. This Policy is Agency gui dance only and does not establish or
affect legal rights or obligations. It does not establish a binding normand is
not finally determ native of the issues addressed. Agency decisions in any
particular case will be nmade by applying the |aw and regul ati ons on the basis of
specific facts when pernits are issued. The Admi nistration has reconmended t hat
the 1994 anmendnents to the CWA endorse this final Policy.

B. Application of Policy

The permitting provisions of this Policy apply to all CSSs that overflow as a
result of stormwater flow, including snow nelt runoff (40 CFR 122.26(b)(13)).
Di scharges from CSSs during dry weather are prohibited by the CWA. Accordingly,
the permitting provisions of this Policy do not apply to CSGCs during dry
weat her. Dry weather flowis the flowin a conbined sewer that results from
donestic sewage, groundwater infiltration, comercial and industria
wast ewat ers, and any other non-precipitation related flows (e.g., tida
infiltration). In addition to [*18690] the permtting provisions, the
Enf orcenent and Conpl i ance section of this Policy describes an enforcenent
initiative being devel oped for overflows that occur during dry weather.

Consistent with the 1989 Strategy, 30 States that submitted CSO pernitting
strategi es have received EPA approval or, in the case of one State, conditiona
approval of its strategy. States and EPA Regional O fices should reviewthese
strategi es and negotiate appropriate revisions to themto inplenment this Policy.
Permtting authorities are encouraged to evaluate water pollution control needs
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on a wat ershed nanagenent basis and coordi nate CSO control efforts with other
poi nt and nonpoi nt source control activities.

C. Effect on Current CSO Control Efforts

EPA recogni zes that extensive work has been done by nany Regions, States, and
muni ci palities to abate CSOs. As such, portions of this Policy may al ready have
been addressed by pernmittees' previous efforts to control CSOCs. Therefore,
portions of this Policy may not apply, as deternmined by the permtting authority
on a case-by-case basis, under the follow ng circunstances:

1. Any permittee that, on the date of publication of this final Policy, has
conpl eted or substantially conpleted construction of CSO control facilities that
are designed to neet WQS and protect designated uses, and where it has been
determ ned that WQS are being or will be attained, is not covered by the initial
pl anni ng and construction provisions in this Policy; however, the operationa
pl an and post-construction nonitoring provisions continue to apply. If, after
monitoring, it is determ ned that WQS are not being attained, the permttee
shoul d be required to subnmit a revised CSO control plan that, once inplenented,
will attain WS

2. Any permttee that, on the date of publication of this final Policy, has
substantially devel oped or is inplenenting a CSO control program pursuant to an
exi sting permit or enforcement order, and such programis considered by the
NPDES permitting authority to be adequate to neet WQS and protect designated
uses and is reasonably equivalent to the treatnment objectives of this Policy,
shoul d conplete those facilities without further planning activities otherw se
expected by this Policy. Such prograns, however, should be reviewed and nodified
to be consistent with the sensitive area, financial capability, and
post-construction nonitoring provisions of this Policy.

3. Any pernmittee that has previously constructed CSO control facilities in an
effort to conply with WS but has failed to neet such applicable standards or to
protect designated uses due to remaining CSGs may receive consideration for such
efforts in future pernmits or enforceable orders for |ong-term CSO control
pl anni ng, design and i npl enentation

In the case of any ongoing or substantially conpleted CSO control effort, the
NPDES permit or other enforceable nmechanism as appropriate, should be revised
to include all appropriate pernit requirenments consistent with Section IV.B. of
this Policy.

D. Small System Consi derations

The scope of the long-term CSO control plan, including the characterization
noni toring and nodeling, and evaluation of alternatives portions of this Policy
may be difficult for sone small CSSs. At the discretion of the NPDES Authority,
jurisdictions with popul ati ons under 75,000 nay not need to conplete each of the
formal steps outlined in Section II.C. of this Policy, but should be required
through their permts or other enforceable nechanisns to comply with the nine
m ni mum controls (I1.B), public participation (I11.C.2), and sensitive areas
(I'l1.C.3) portions of this Policy. In addition, the permttee nmay propose to
i mpl enent any of the criteria contained in this Policy for evaluation of
alternatives described in Il.C 4. Follow ng approval of the proposed plan, such
jurisdictions should construct the control projects and propose a nonitoring
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program sufficient to determi ne whether WQS are attai ned and desi gnated uses are
pr ot ect ed.

In devel opi ng | ong-term CSO control plans based on the small system
consi derations di scussed in the preceding paragraph, permttees are encouraged
to discuss the scope of their long-term CSO control plan with the WS authority
and the NPDES authority. These discussions will ensure that the plan includes
sufficient information to enable the permitting authority to identify the
appropriate CSO control s.

E. Inplenentation Responsibilities

NPDES aut horities (authorized States or EPA Regional Ofices, as appropriate)
are responsible for inplenenting this Policy. It is their responsibility to
assure that CSO permittees devel op | ong-term CSO control plans and that NPDES
permits neet the requirenents of the CWA. Further, they are responsible for
coordi nating the review of the |Iong-term CSO control plan and the devel opnent of
the permit with the WQS authority to determine if revisions to the WS are
appropriate. In addition, they should deternine the appropriate vehicle (i.e.
permt reissuance, information request under CWA section 308 or State equival ent
or enforcenment action) to ensure that conpliance with the CWM is achieved as
soon as practicabl e.

Permittees are responsible for docurmenting the inplenentation of the nine
m ni mum controls and devel opi ng and i nplenenting a | ong-term CSO control plan
as described in this Policy. EPA recognizes that financial considerations are a
maj or factor affecting the inplenmentation of CSO controls. For that reason, this
Policy allows consideration of a pernittee's financial capability in connection
with the Iong-term CSO control planning effort, WS review, and negotiation of
enf or ceabl e schedul es. However, each pernmittee is ultinmately responsible for
aggressively pursuing financial arrangenments for the inplenmentation of its
| ong-term CSO control plan. As part of this effort, conmmunities should apply to
their State Revol ving Fund program or other assistance prograns as appropriate,
for financial assistance.

EPA and the States will undertake action to assure that all permttees with
CSSs are subject to a consistent reviewin the permt devel opment process, have
permit requirenments that achieve conpliance with the CWA, and are subject to
enforceabl e schedul es that require the earliest practicable conpliance date
consi dering physical and financial feasibility.

F. Policy Devel oprent

This Policy devotes a separate section to each step involved in devel opi ng
and i mpl enenting CSO controls. This is not to inply that each function occurs
separately. Rather, the entire process surrounding CSO controls, community
pl anni ng, WS and permt devel opnent/revision, enforcenent/conpliance actions
and public participation nust be coordinated to control CSCs effectively.
Permittees and pernitting authorities are encouraged to consider innovative and
alternative approaches and technol ogi es that achi eve the objectives of this
Policy and the CWA

In devel oping this Policy, EPA has included information on what responsible
parties are expected to acconplish. Subsequent docurments will provide additiona
gui dance on how the objectives of this Policy should be net. These docunents
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wi I | provide further guidance on: CSO permit witing, the nine mnimmcontrols,
l ong-term CSO [*18691] control plans, financial capability, sewer system
characterization and receiving water nonitoring and nodeling, and application of
WX to CSO i npacted waters. For nobst CSO control efforts however, sufficient
detail has been included in this Policy to begin i mediate inplenentation of its
provi si ons.

I1. EPA Objectives for Permttees

A. Overvi ew

Permttees with CSSs that have CSOs shoul d i nmedi ately undertake a process to
accurately characterize their sewer systens, to denonstrate inplenmentation of
the nine nminimumcontrols, and to develop a long-term CSO control plan

B. Inmplenmentation of the Nine Mninmm Controls

Permttees with CSCs shoul d subnmit appropriate docunmentation denmonstrating
i mpl enentati on of the nine mininumcontrols, including any proposed schedul es
for conpleting mnor construction activities. The nine mninmmcontrols are:

1. Proper operation and regul ar maintenance prograns for the sewer system and
t he CSCs;

2. Maxi num use of the collection systemfor storage;

3. Review and nodification of pretreatnent requirements to assure CSO i npacts
are nmnimzed;

4. Maximzation of flowto the POTWfor treatnent

5. Prohibition of CSGCs during dry weat her;

6. Control of solid and floatable naterials in CSCs;
7. Pollution prevention

8. Public notification to ensure that the public receives adequate notification
of CSO occurrences and CSO i npacts; and

9. Monitoring to effectively characterize CSO i npacts and the efficacy of CSO
control s.

Sel ection and i nplenmentation of actual control mneasures should be based on
site-specific considerations including the specific CSS s characteristics
di scussed under the sewer system characterization and nonitoring portions of
this Policy. Docunentation of the nine mninmmcontrols may include operation
and mai ntenance plans, revised sewer use ordinances for industrial users, sewer
systeminspection reports, infiltration/inflow studies, pollution prevention
programs, public notification plans, and facility plans for maxim zing the
capacities of the existing collection, storage and treatnent systenms, as well as
contracts and schedul es for ninor construction programs for inmproving the
exi sting system s operation. The pernmittee should al so submit any information or
data on the degree to which the nine nininmumcontrols achieve conpliance with
wat er quality standards. These data and informati on should include results made
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avai | abl e through nonitoring and nodeling activities done in conjunction with
t he devel opnent of the long-term CSO control plan described in this Policy.

Thi s docunentati on should be submtted as soon as practicable, but no |ater
than two years after the requirenent to subnit such docunentation is included in
an NPDES pernit or other enforceable mechanism |nplenentation of the nine
m ni mum controls with appropriate docunentation should be conpleted as soon as
practicable but no later than January 1, 1997. These dates should be included in
an appropriate enforceabl e nechani sm

Because the CWA requires inmedi ate conpliance with technol ogy-based controls
(section 301(b)), which on a Best Professional Judgnment basis should include the
ni ne mni mum controls, a conpliance schedule for inplenenting the nine mininum
controls, if necessary, should be included in an appropriate enforceabl e
mechani sm

C. Long-Term CSO Control Pl an

Permttees with CSCs are responsible for devel opi ng and inpl enenting
| ong-term CSO control plans that will ultimately result in conpliance with the
requi renents of the CM. The | ong-term plans shoul d consider the site-specific
nature of CSOs and eval uate the cost effectiveness of a range of control
options/strategies. The devel opnment of the |ong-term CSO control plan and its
subsequent inplenentation should al so be coordinated with the NPDES authority
and the State authority responsible for reviewing and revising the State's WXS.
The sel ected controls should be designed to all ow cost effective expansion or
cost effective retrofitting if additional controls are subsequently deterni ned
to be necessary to neet WJ, including existing and designated uses.

This policy identifies EPA's major objectives for the | ong-term CSO control
plan. Permittees should devel op and subnit this long-term CSO control plan as
soon as practicable, but generally within two years after the date of the NPDES
permt provision, Section 308 infornmation request, or enforcenent action
requiring the permttee to develop the plan. NPDES authorities may establish a
| onger timetable for conpletion of the Iong-term CSO control plan on a
case-by-case basis to account for site-specific factors which nay influence the
conpl exity of the planning process. Once agreed upon, these dates should be
i ncluded in an appropriate enforceabl e nechani sm

EPA expects each long-term CSO control plan to utilize appropriate
infornation to address the follow ng mninum el ements. The Plan shoul d al so
i ncl ude both fixed-date project inplementation schedules (which may be phased)
and a financing plan to design and construct the project as soon as practicable.
The m ni mum el enents of the long-term CSO control plan are described bel ow.

1. Characterization, Mnitoring, and Modeling of the Conbined Sewer System

In order to design a CSO control plan adequate to neet the requirenents of
the CWA, a pernittee should have a thorough understanding of its sewer system
t he response of the systemto various precipitation events, the characteristics
of the overflows, and the water quality inpacts that result from CSCs. The
permttee should adequately characterize through nonitoring, nodeling, and other
means as appropriate, for a range of stormevents, the response of its sewer
systemto wet weather events including the nunber, |ocation and frequency of
CSGCs, volume, concentration and mass of pollutants di scharged and the inpacts of
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the CSCs on the receiving waters and their designated uses. The pernittee nay
need to consider information on the contribution and i nportance of ot her

pol lution sources in order to develop a final plan designed to nmeet water

qual ity standards. The purpose of the system characterization, nonitoring and
nodel ing programinitially is to assist the permttee in devel opi ng appropriate
neasures to inplenment the nine mninumcontrols and, if necessary, to support
devel opnent of the long-term CSO control plan. The nonitoring and nodeling data
also will be used to evaluate the expected effectiveness of both the nine

m ni mum controls and, if necessary, the long-term CSO controls, to neet WZXS.

The major elenents of a sewer system characterization are described bel ow.

a. Rainfall Records-The pernittee should exami ne the conplete rainfall record
for the geographic area of its existing CSS using sound statistical procedures
and best avail able data. The permittee should evaluate flow variations in the
receiving water body to correlate between CSCs and receiving water conditions.
[*18692]

b. Conbi ned Sewer System Characterization-The pernmttee should eval uate the
nature and extent of its sewer systemthrough evaluation of avail able sewer
systemrecords, field inspections and other activities necessary to understand
t he nunber, |ocation and frequency of overflows and their location relative to
sensitive areas and to pollution sources in the collection system such as
i ndirect significant industrial users.

c. CSO Monitoring-The pernittee shoul d devel op a conprehensive,
representative nonitoring programthat neasures the frequency, duration, flow
rate, volune and pollutant concentrati on of CSO di scharges and assesses the
i mpact of the CSGCs on the receiving waters. The nonitoring program should
i ncl ude necessary CSO effluent and anbient in-streamnonitoring and, where
appropriate, other monitoring protocols such as biol ogical assessnment, toxicity
testing and sedi nent sanpling. Monitoring paranmeters should include, for
exanpl e, oxygen demandi ng pollutants, nutrients, toxic pollutants, sedinment
cont am nants, pathogens, bacteriological indicators (e.g., Enterococcus, E
Coli), and toxicity. A representative sanple of overflow points can be sel ected
that is sufficient to allow characterizati on of CSO discharges and their water
quality inpacts and to facilitate evaluation of control plan alternatives.

d. Mbodel i ng- Mbdeling of a sewer systemis recognized as a val uable tool for
predi cting sewer systemresponse to various wet weather events and assessing
wat er quality inmpacts when evaluating different control strategies and
alternatives. EPA supports the proper and effective use of nodels, where
appropriate, in the evaluation of the nine mninmmcontrols and the devel opnent
of the long-term CSO control plan. It is also recognized that there are nany
nodel s which may be used to do this. These nodels range fromsinmple to conpl ex.
Havi ng decided to use a nodel, the permittee should base its choice of a node
on the characteristics of its sewer system the nunber and | ocation of overflow
points, and the sensitivity of the receiving water body to the CSO di scharges.
Use of nodels should include appropriate calibration and verification with field
neasur enents. The sophistication of the nodel should relate to the conmplexity of
the systemto be nodel ed and to the informati on needs associated with eval uation
of CSO control options and water quality inpacts. EPA believes that continuous
simul ati on nodels, using historical rainfall data, nay be the best way to nodel
sewer systens, CSOs, and their inpacts. Because of the iterative nature of
nodel i ng sewer systens, CSGCs, and their inpacts, nonitoring and nodeling efforts
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are conpl ementary and shoul d be coordi nat ed.
2. Public Participation

In developing its long-term CSO control plan, the pernittee will enploy a
public participation process that actively involves the affected public in the
deci si on-nmaking to select the |ong-term CSO controls. The affected public
i ncludes rate payers, industrial users of the sewer system persons who reside
downstream from the CSOs, persons who use and enjoy these downstream waters, and
any other interested persons.

3. Consideration of Sensitive Areas

EPA expects a permittee's long-term CSO control plan to give the highest
priority to controlling overflows to sensitive areas. Sensitive areas, as
determ ned by the NPDES authority in coordination with State and Federa
agenci es, as appropriate, include designated Qutstandi ng Nati onal Resource
Waters, National Marine Sanctuaries, waters with threatened or endangered
species and their habitat, waters with primary contact recreation, public
drinking water intakes or their designated protection areas, and shellfish beds.
For such areas, the |ong-term CSO control plan shoul d:

a. Prohibit new or significantly increased overfl ows;

b. i. Elimnate or relocate overflows that discharge to sensitive areas
wher ever physically possi bl e and economically achi evabl e, except where
elimnation or relocation would provide | ess environnental protection than
additional treatnent; or

ii. Where elimnation or relocation is not physically possible and
economi cal |y achi evabl e, or would provide | ess environnental protection than
additional treatnent, provide the |Ievel of treatment for renaining overfl ows
deenmed necessary to neet WS for full protection of existing and designated
uses. In any event, the |level of control should not be I ess than those described
in Evaluation of Alternatives below, and

c. Wiere elimnation or rel ocation has been proven not to be physically
possi bl e and econoni cal ly achi evable, permtting authorities should require, for
each subsequent permit term a reassessnment based on new or inproved techni ques
to elimnate or relocate, or on changed circunstances that influence econonic
achievability.

4. Evaluation of Alternatives

EPA expects the |l ong-term CSO control plan to consider a reasonable range of
alternatives. The plan should, for exanple, evaluate controls that would be
necessary to achi eve zero overflow events per year, an average of one to three,
four to seven, and eight to twelve overflow events per year. Alternatively, the
| ong-term pl an coul d eval uate controls that achieve 100% capture, 90% capture,
85% capture, 80% capture, and 75% capture for treatnent. The long-term control
pl an shoul d al so consi der expansi on of POTW secondary and prinmary capacity in
the CSO abatenment alternative analysis. The analysis of alternatives should be
sufficient to nake a reasonabl e assessnent of cost and perfornance as descri bed
in Section Il.C 5. Because the final |ong-term CSO control plan will becone the
basis for NPDES permt |imts and requirenents, the selected controls should be
sufficient to neet CM requirenents.
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In addition to considering sensitive areas, the | ong-term CSO control plan
shoul d adopt one of the follow ng approaches:

a. "Presunption" Approach

A programthat nmeets any of the criteria |listed bel ow woul d be presuned to
provi de an adequate |evel of control to nmeet the water quality-based
requi renents of the CWMA, provided the permitting authority determ nes that such
presunption is reasonable in light of the data and anal ysis conducted in the
characterization, nmonitoring, and nodeling of the system and the consideration
of sensitive areas descri bed above. These criteria are provided because data and
nodel i ng of wet weather events often do not give a clear picture of the |evel of
CSO control s necessary to protect WXE.

i. No nore than an average of four overflow events per year, provided that
the permitting authority may allow up to two additional overflow events per
year. For the purpose of this criterion, an overflow event is one or nore
overflows froma CSS as the result of a precipitation event that does not
receive the mininumtreatment specified bel ow, or

ii. The elimnation or the capture for treatnent of no | ess than 85% by
vol une of the conbined sewage collected in the CSS during precipitation events
on a systemw de annual average basis; or

iii. The elimnation or renpoval of no |l ess than the nass of the pollutants,
identified as causing water quality inpairnent through the sewer system
[*18693] <characterization, nonitoring, and nodeling effort, for the vol unmes
that would be elimnated or captured for treatmnment under paragraph ii. above.

Conbi ned sewer flows remaining after inplenentation of the nine mninmumcontrols
and within the criteria specified at Il.C. 4.a.i or ii, should receive a m ninmm
of :

Primary clarification (Removal of floatables and settleable solids nay be
achi eved by any conbi nation of treatnent technol ogi es or nethods that are shown
to be equivalent to primary clarification.);

Solids and fl oatabl es di sposal; and

Di sinfection of effluent, if necessary, to nmeet WJS, protect designated uses
and protect human heal th, including renpval of harnful disinfection chenica
resi dual s, where necessary.

b. "Denonstration" Approach

A permittee may denonstrate that a selected control program though not
neeting the criteria specified in Il.C 4.a. above is adequate to neet the water
qual ity-based requirements of the CWA. To be a successful denonstration, the
permittee shoul d denonstrate each of the follow ng:

i. The planned control programis adequate to meet WQS and protect designated
uses, unless WQS or uses cannot be met as a result of natural background
conditions or pollution sources other than CSGCs;

ii. The CSO discharges remaining after inplenentation of the planned control
programwi ||l not preclude the attai nment of WQS or the receiving waters
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desi gnated uses or contribute to their inpairment. Were WQS and desi gnat ed uses
are not met in part because of natural background conditions or pollution
sources other than CSGs, a total maxinmumdaily |oad, including a wastel oad
allocation and a |oad allocation, or other neans should be used to apportion
pol | ut ant | oads;

iii. The planned control programwi |l provide the maxi mum pollution reduction
benefits reasonably attainable; and

iv. The planned control programis designed to allow cost effective expansion
or cost effective retrofitting if additional controls are subsequently
determ ned to be necessary to neet WX or designated uses.

5. Cost/ Performance Consi derations

The permittee should devel op appropriate cost/performance curves to
denonstrate the rel ati onshi ps anong a conprehensi ve set of reasonable control
alternatives that correspond to the different ranges specified in Section
I1.C. 4. This should include an anal ysis to determ ne where the increnent of
pol I uti on reduction achieved in the receiving water dimnishes conpared to the
i ncreased costs. This analysis, often known as knee of the curve, should be
anong the considerations used to hel p guide selection of controls.

6. Operational Plan

After agreenent between the permittee and NPDES authority on the necessary
CSO controls to be inplenmented under the | ong-term CSO control plan, the
permttee should revise the operation and mai ntenance program devel oped as part
of the nine mnimmcontrols to include the agreed-upon |ong-term CSO controls.
The revi sed operation and mai nt enance program shoul d naxi m ze the renoval of
pol lutants during and after each precipitation event using all available
facilities within the collection and treatment system For any flows in excess
of the criteria specified at I1.C. 4.a.i., ii. or iii and not receiving the
treatnment specified in Il1.C 4.a, the operational plan should ensure that such
flows receive treatnent to the greatest extent practicable.

7. Maxim zing Treatnment at the Existing POTW Treat ment Pl ant

In sone comunities, POTWtreatnent plants may have prinmary treatnent
capacity in excess of their secondary treatnent capacity. One effective strategy
to abate pollution resulting fromCSGs is to naxinize the delivery of flows
during wet weather to the POTWtreatnent plant for treatnent. Delivering these
flows can have two significant water quality benefits: First, increased flows
during wet weather to the POTWtreatnment plant nmay enable the pernittee to
elimnate or mnimze overflows to sensitive areas; second, this would maxim ze
the use of available POTWfacilities for wet weather flows and woul d ensure that
conbi ned sewer flows receive at least prinmary treatnent prior to discharge.

Under EPA regul ations, the intentional diversion of waste streans from any
portion of a treatnent facility, including secondary treatment, is a bypass. EPA
bypass regul ations at 40 CFR 122.41(n) allow for a facility to bypass some or
all the flow fromits treatnment process under specified limted circunstances.
Under the regulation, the permttee nust show that the bypass was unavoi dable to
prevent loss of life, personal injury or severe property damage, that there was
no feasible alternative to the bypass and that the permttee submtted the
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required notices. In addition, the regulation provides that a bypass may be
approved only after consideration of adverse effects.

Normal ly, it is the responsibility of the permttee to docunent, on a
case- by-base basis, conpliance with 40 CFR 122.41(n) in order to bypass flows
legally. For sone CSO-related permts, the study of feasible alternatives in the
control plan may provide sufficient support for the permt record and for
approval of a CSOrelated bypass in the permt itself, and to define the
speci fic paranmeters under which a bypass can |legally occur. For approval of a
CSO-rel ated bypass, the long-term CSO control plan, at a mnimum should provide
justification for the cut-off point at which the floww Il be diverted fromthe
secondary treatnent portion of the treatnent plant, and provide a benefit-cost
anal ysis denonstrating that conveyance of wet weather flow to the POTWfor
primary treatnment is nore beneficial than other CSO abatement alternatives such
as storage and punp back for secondary treatnent, sewer separation, or satellite
treatnment. Such a permt mnust define under what specific wet weather conditions
a CSO-related bypass is allowed and al so specify what treatnent or what
nonitoring, and effluent linmtations and requirenents apply to the bypass fl ow.
The permt should al so provide that approval for the CSO-rel ated bypass will be
reviewed and may be nodified or terminated if there is a substantial increase in
the volunme or character of pollutants being introduced to the POTW The
CSO-rel ated bypass provision in the permt should also make it clear that al
wet weat her flows passing the headworks of the POTWtreatnment plant will receive
at least prinmary clarification and solids and fl oatabl es renoval and di sposal
and di sinfection, where necessary, and any other treatnent that can reasonably
be provi ded.

Under this approach, EPA would allow a pernit to authorize a CSO rel ated
bypass of the secondary treatnent portion of the POTWtreatnent plant for
conbi ned sewer flows in certain identified circunmstances. This provision would
apply only to those situations where the POTWwoul d ordi narily neet the
requi renents of 40 CFR 122.41(m as evaluated on a case-by-case basis.
Therefore, there nust be sufficient data in the adm nistrative record (reflected
in the permit fact sheet or statenent of basis) supporting all the requirements
in 40 CFR 122.41(m (4) for approval of an anticipated bypass.

For the purposes of applying this regulation to CSO pernittees, "severe
property damage"” could include [*18694] situations where flows above a certain
| evel wash out the POTWs secondary treatnent system EPA further believes that
the feasible alternatives requirement of the regulation can be nmet if the record
shows that the secondary treatnment systemis properly operated and mmi ntai ned,
that the system has been designed to neet secondary limts for flows greater
than the peak dry weather flow, plus an appropriate quantity of wet weather
flow, and that it is either technically or financially infeasible to provide
secondary treatment at the existing facilities for greater anmpbunts of wet
weat her flow. The feasible alternative anal ysis should include, for exanple,
consi derati on of enhanced primary treatment (e.g., chem cal addition) and
non- bi ol ogi cal secondary treatnment. O her bases supporting a finding of no
feasible alternative may al so be avail able on a case-by-case basis. As part of
its consideration of possible adverse effects resulting fromthe bypass, the
permitting authority should al so ensure that the bypass will not cause
exceedances of W(S.

This Policy does not address the appropriateness of approving anticipated
bypasses through NPDES pernits in advance outside the CSO context.
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8. Inplementation Schedul e

The permttee should include all pertinent information in the long term
control plan necessary to devel op the construction and financing schedule for
i mpl enentati on of CSO controls. Schedules for inplenmentation of the CSO controls
may be phased based on the relative inportance of adverse inpacts upon WQS and
designated uses, priority projects identified in the long-termplan, and on a
permttee's financial capability.

Construction phasing shoul d consi der:

a. Elimnating overflows that discharge to sensitive areas as the highest
priority;

b. Use inpairnent;

c. The permttee's financial capability including consideration of such
factors as:

i . Medi an househol d i ncone;

ii. Total annual wastewater and CSO control costs per household as a percent
of nedi an househol d i ncone;

iii. Overall net debt as a percent of full market property val ue;

iv. Property tax revenues as a percent of full narket property val ue;
v. Property tax collection rate;

vi. Unenpl oynent; and

vii. Bond rating;

d. Grant and | oan availability;

e. Previous and current residential, comercial and industrial sewer user
fees and rate structures; and

f. Qther viable funding nechani sns and sources of financing.

9. Post-Construction Conpliance NMonitoring Program

The sel ected CSO controls should include a post-construction water quality
noni tori ng program adequate to verify conpliance with water quality standards
and protection of designated uses as well as to ascertain the effectiveness of
CSO controls. This water quality conpliance nonitoring program should include a
pl an to be approved by the NPDES authority that details the nonitoring protocols
to be followed, including the necessary effluent and ambi ent nonitoring and,
where appropriate, other nonitoring protocols such as biol ogical assessnents,
whol e effluent toxicity testing, and sedinment sanpling.

I1l. Coordination Wth State Water Quality Standards

A. Overvi ew



EXHIBIT B
AR I.2

Page 17
59 FR 18688, *18694

WX are State adopted, or Federally pronul gated rules which serve as the
goals for the water body and the | egal basis for the water quality-based NPDES
permit requirenments under the CWA. WS consi st of uses which States designate
for their water bodies, criteria to protect the uses, an anti-degradati on policy
to protect the water quality inprovements gai ned and other policies affecting
the inplenentati on of the standards. A primary objective of the I ong-term CSO
control plan is to nmeet WQS, including the designated uses through reducing
risks to human health and the environment by elimnating, relocating or
controlling CSOs to the affected waters.

State WS authorities, NPDES authorities, EPA regional offices, pernittees,
and the public should neet early and frequently throughout the |ong-term CSO
control planning process. Devel opnent of the long-term plan should be
coordinated with the review and appropriate revision of W) and i npl enentation
procedures on CSO inpacted waters to ensure that the long-termcontrols will be
sufficient to neet water quality standards. As part of these neetings,
partici pants shoul d agree on the data, information and anal yses needed to
support the devel opnent of the long-term CSO control plan and the review of
applicable WS, and inpl enentati on procedures, if appropriate. Agreenents shoul d
be reached on the nonitoring protocols and nodels that will be used to eval uate
the water quality inpacts of the overflows, to analyze the attainability of the
WX and to determine the water quality-based requirenents for the permt. Many
opportunities exist for permttees and States to share informati on as control
prograns are devel oped and as WS are reviewed. Such information should assi st
States in determ ning the need for revisions to W) and i npl enent ati on
procedures to better reflect the site-specific wet weather inpacts of CSCs.
Coordi nating the devel opment of the | ong-term CSO control plan and the revi ew of
the WQS and i npl enent ati on procedures provi des greater assurance that the
long-termcontrol plan selected and the Iinmits and requirenments included in the
NPDES permit will be sufficient to meet WQS and to conply with sections
301(b)(1)(C and 402(a)(2) of the CWA

EPA encourages States and permttees jointly to sponsor workshops for the
affected public in the devel opnent of the |long-term CSO control plan and during
t he devel opnent of appropriate revisions to WS for CSO i npacted waters.

Wor kshops provide a forumfor including the public in discussions of the
i mplications of the proposed | ong-term CSO control plan on the water quality and
uses for the receiving water

B. Water Quality Standards Revi ews

The CWA requires States to periodically, but at |east once every three years,
hol d public hearings for the purpose of review ng applicable water quality
standards and, as appropriate, nodifying and adopti ng standards. States mnust
provide the public an opportunity to coment on any proposed revision to water
qual ity standards and all revisions nust be subnmitted to EPA for review and
approval .

EPA regul ati ons and gui dance provide States with the flexibility to adapt
their WS, and inplenmentation procedures to reflect site-specific conditions
i ncluding those related to CSCs. For exanple, a State may adopt site-specific
criteria for a particular pollutant if the State determ nes that the
site-specific criteria fully protects the designated use (40 CFR 131.11). In
addition, the regulations at 40 CFR 131.10(g), (h), and (j) specify when and how
a designated use may be nodified. A State may renove a designated use fromits
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water quality standards only if the designated use is not an existing use. An
existing use is a use actually attained in the water body on or after Novenber
28, 1975. Furthernore, a State may not renove a designated use that will be
attained by inplenenting the [*18695] technology-based effluent limts

requi red under sections 301(b) and 306 of the CWA and by i nplenenting
cost-effective and reasonabl e best nmanagenent practices for nonpoint source
controls. Thus, if a State has a reasonable basis to determine that the current
designated use could be attained after inplenmentation of the technol ogy-based
controls of the CWA, then the use could not be renoved.

In determ ning whether a use is attainable and prior to renoving a designated
use, States nmust conduct and submit to EPA a use attainability analysis. A use
attainability analysis is a structured scientific assessnent of the factors
af fecting the use, including the physical, chenical, biological, and economc
factors described in 40 CFR 131.10(g). As part of the analysis, States should
eval uate whet her the designated use could be attained if CSO controls were
i mpl ement ed. For exanple, States should exanine if sedinent |oadings from CSCs
could be reduced so as not to bury spawni ng beds, or if biochemnm cal oxygen
demandi ng material in the effluent or the toxicity of the effluent could be
corrected so as to reduce the acute or chronic physiol ogical stress on or
bi oaccunul ati on potential of aquatic organi sns.

In reviewing the attainability of their WQS and the applicability of their
i mpl enent ati on procedures to CSOinpacted waters, States are encouraged to
define nore explicitly their recreational and aquatic life uses and then, if
appropriate, nodify the criteria accordingly to protect the designated uses.

Anot her option is for States to adopt partial uses by defining when prinary
contact recreation such as swi nm ng does not exist, such as during certain
seasons of the year in northern climtes or during a particular type of storm
event. In maki ng such adjustnents to their uses, States nust ensure that
downstream uses are protected, and that during other seasons or after the storm
event has passed, the use is fully protected.

In addition to defining recreational uses with greater specificity, States
are al so encouraged to define the aquatic uses nore precisely. Rather than
"aquatic life use protection,"” States should consider defining the type of
fishery to be protected such as a cold water fishery (e.g., trout or sal non) or
a warm weat her fishery (e.g., bluegill or large nouth bass). Explicitly defining
the type of fishery to be protected may assist the permttee in enlisting the
support of citizens for a CSO control plan

A water quality standard variance nay be appropriate, in limted
ci rcunst ances on CSO-i npacted waters, where the State is uncertain as to whether
a standard can be attained and tine is needed for the State to conduct
addi ti onal anal yses on the attainability of the standard. Variances are
short-termnodifications in water quality standards. Subject to EPA approval,
States, with their own statutory authority, may grant a variance to a specific
di scharger for a specific pollutant. The justification for a variance is sinilar
to that required for a permanent change in the standard, although the show ngs
needed are | ess rigorous. Variances are al so subject to public participation
requi renents of the water quality standards and permits progranms and are
revi ewabl e generally every three years. A variance allows the CSO pernit to be
witten to neet the "nodified" water quality standard as anal yses are conduct ed
and as progress is made to i nprove water quality.
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Justifications for variances are the same as those identified in 40 CFR
131.10(g) for nodifications in uses. States nust provide an opportunity for
public review and conment on all variances. |If States use the pernmit as the
vehicle to grant the variance, notice of the permt nust clearly state that the
variance nodifies the State's water quality standards. If the variance is
approved, the State appends the variance to the State's standards and revi ews
the variance every three years.

I'V. Expectations for Permitting Authorities
A. Overview

CSCs are point sources subject to NPDES permt requirenents including both
t echnol ogy- based and water quality-based requirenents of the CWA. CSGs are not
subj ect to secondary treatment regul ations applicable to publicly owned
treat ment works (Montgonmery Environnental Coalition vs. Costle, 646 F.2d 568
(D.C. Cir. 1980)).

Al pernmits for CSOCs should require the nine nininmumcontrols as a mni mum
best avail abl e technol ogy econonical ly achi evabl e and best conventiona
technol ogy (BAT/BCT) established on a best professional judgnment (BPJ) basis by
the permtting authority (40 CFR 125.3). Water quality-based requirenents are to
be established based on applicable water quality standards.

This policy establishes a uniform nationally consistent approach to
devel opi ng and i ssuing NPDES permits to permttees with CSGs. Permts for CSCs
shoul d be devel oped and issued expeditiously. A single, systemw de permit
general |y should be issued for all discharges, including CSCs, froma CSS
operated by a single authority. When different parts of a single CSS are
operated by nore than one authority, permts issued to each authority should
generally require joint preparation and i nplenmentation of the elenents of this
Policy and should specifically define the responsibilities and duties of each
authority. Permittees should be required to coordinate systemw de
i mpl enentati on of the nine mninumcontrols and the devel opnent and
i mpl enentati on of the long-term CSO control plan

The individual authorities are responsible for their own di scharges and
shoul d cooperate with the permttee for the POTWreceiving the flows fromthe
CSS. Wien a CSOis pernmitted separately fromthe POTW both pernmits should be
cross-referenced for informational purposes.

EPA Regi ons and States should review the CSO permitting priorities
established in the State CSO Permitting Strategi es devel oped in response to the
1989 Strategy. Regions and States may elect to revise these previous priorities.
In setting permtting priorities, Regions and States should not just focus on
those pernmittees that have initiated nonitoring prograns. Wen setting
priorities, Regions and States should consider, for exanple, the known or
potential inmpact of CSCs on sensitive areas, and the extent of upstream
i ndustrial user discharges to the CSS.

During the pernmittee's devel opment of the Iong-term CSO control plan, the
permt witer should pronote coordination between the pernmittee and State WS
authority in connection with possible W) revisions. Once the permttee has
conpl et ed devel opnent of the long-term CSO control plan and has coordi nated with
the permitting authority the selection of the controls necessary to neet the
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requirenents of the CWA, the permitting authority should include in an
appropriate enforceabl e mechanism requirements for inplenentation of the

[ ong-term CSO control plan, including conditions for water quality nonitoring
and operation and mai nt enance.

B. NPDES Permit Requirenents

Foll owi ng are the najor elenments of NPDES permits to inplement this Policy
and ensure protection of water quality. [*18696]

1. Phase | Pernits-Requirenents for Denonstration of |nplenmentation of the N ne
M ni mum Controls and Devel opnent of the Long-Term CSO Control Plan

In the Phase | permt issued/nodified to reflect this Policy, the NPDES
authority should at l|east require permttees to:

a. Inmrediately inplenent BAT/BCT, which at a mnimumincludes the nine
m ni mum controls, as deternined on a BPJ basis by the pernitting authority;

b. Devel op and subnit a report documnenting the inplenentation of the nine
m ni mum controls within two years of pernmit issuance/ nodification

c. Comply with applicable WQS, no |later than the date allowed under the
State's WJS, expressed in the formof a narrative limtation; and

d. develop and submt, consistent with this Policy and based on a schedule in
an appropriate enforceabl e nechanism a |ong-term CSO control plan as soon as
practicable, but generally within two years after the effective date of the
permt issuance/ nodification. However, permtting authorities may establish a
| onger timetable for conpletion of the Iong-term CSO control plan on a
case-by-case basis to account for site-specific factors that may influence the
conpl exity of the planning process.

The NPDES aut hority should include conpliance dates on the fastest
practicabl e schedul e for each of the nine mnimumcontrols in an appropriate
enf orceabl e nechani smissued in conjunction with the Phase | permt. The use of
enforceabl e orders is necessary unless Congress anends the CM. Al orders
shoul d require conpliance with the nine mininmumcontrols no later than January
1, 1997.

2. Phase Il Pernits-Requirements for |nplementation of a Long-Term CSO Contr ol
Pl an

Once the pernittee has conpl eted devel opnent of the | ong-term CSO control
pl an and the selection of the controls necessary to neet CWMA requirements has
been coordinated with the permtting and WS authorities, the pernitting
aut hority should include, in an appropri ate enforceabl e nechani sm requirenents
for inplenentation of the long-term CSO control plan as soon as practicable.
VWere the permttee has selected controls based on the "presunption" approach
described in Section II1.C. 4, the permtting authority nust have determ ned that
the presunption that such level of treatnent will achieve water quality
standards is reasonable in |light of the data and anal ysis conducted under this
Policy. The Phase Il pernmit should contain

a. Requirements to inplement the technol ogy-based controls including the nine
m ni mum controls determned on a BPJ basis;
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b. Narrative requirenents which insure that the selected CSO controls are
i mpl enent ed, operated and maintai ned as described in the | ong-term CSO control
pl an;

c. Water quality-based effluent linmts under 40 CFR 122.44(d)(1) and
122.44(Kk), requiring, at a mininum conpliance with, no later than the date
al  owed under the State's WQS, the nuneric performance standards for the
sel ected CSO controls, based on average design conditions specifying at |east
one of the follow ng:

i . A naxi mum nunber of overflow events per year for specified design
conditions consistent with I1.C 4.a.i; or

ii. A mninmmpercentage capture of conmbi ned sewage by volunme for treatnent
under specified design conditions consistent with Il.C. 4.a.ii; or

iii. A mnimmrenoval of the mass of pollutants di scharged for specified
design conditions consistent with II.C 4.a.iii; or

iv. perfornmance standards and requirenments that are consistent with I1.C. 4.b.
of the Policy.

d. Arequirenent to inplenent, with an established schedul e, the approved
post-construction water quality assessment programincluding requirenents to
noni tor and collect sufficient infornmation to denonstrate conpliance with WS
and protection of designated uses as well as to determne the effectiveness of
CSO control s.

e. Arequirement to reassess overflows to sensitive areas in those cases
where elimnation or relocation of the overflows is not physically possible and
econom cal |y achi evabl e. The reassessnent shoul d be based on consi deration of
new or inproved techniques to elinmnate or rel ocate overflows or changed
circunst ances that influence econonic achievability;

f. Conditions establishing requirements for maxinizing the treatnment of wet
weat her flows at the POTWtreatnent plant, as appropriate, consistent with
Section II.C. 7. of this Policy;

g. A reopener clause authorizing the NPDES authority to reopen and nodify the
permt upon determnation that the CSO controls fail to neet WQS or protect
desi gnat ed uses. Upon such determ nation, the NPDES authority should pronptly
notify the permittee and proceed to nodify or reissue the permit. The pernittee
shoul d be required to devel op, submit and inplenment, as soon as practicable, a
revi sed CSO control plan which contains additional controls to neet WQS and
designated uses. If the initial CSO control plan was approved under the
denonstration provision of Section Il1.C 4.b., the revised plan, at a m ni num
shoul d provide for controls that satisfy one of the criteria in Section
I1.C.4.a. unless the pernittee denonstrates that the revised plan is clearly
adequate to neet WS at a |lower cost and it is shown that the additiona
controls resulting fromthe criteria in Section I1.C 4.a. will not result in a
greater overall inprovenent in water quality.

Unl ess the pernmittee can conply with all of the requirenments of the Phase |
permt, the NPDES authority should include, in an enforceabl e nechani sm
conpl i ance dates on the fastest practicable schedule for those activities
directly related to neeting the requirenments of the CWA. For major pernittees,
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t he conpliance schedul e should be placed in a judicial order. Proper conpliance
with the schedule for inplementing the controls recomended in the |ong-term CSO
control plan constitutes conpliance with the elements of this Policy concerning
pl anni ng and i npl enentati on of a |long term CSO renedy.

3. Phasing Consi derations

| mpl enent ati on of CSO controls may be phased based on the relative inportance
of and adverse inpacts upon WQS and desi gnated uses, as well as the permttee's
financial capability and its previous efforts to control CSOs. The NPDES
aut hority shoul d eval uate the proposed inplenentati on schedul e and construction
phasi ng di scussed in Section Il1.C. 8. of this Policy. The pernit should require
conpliance with the controls proposed in the long-term CSO control plan no |ater
than the applicabl e deadline(s) under the CM or State law. |If conpliance with

the Phase Il permt is not possible, an enforceable schedule, consistent with
t he Enforcenent and Conpliance Section of this Policy, should be issued in
conjunction with the Phase Il pernit which specifies the schedule and mil estones

for inmplenentation of the long-term CSO control plan
V. Enforcenent and Conpliance
A. Overvi ew

It is inmportant that pernmittees act inmmediately to take the necessary steps
to conply with the CWA. The CSO enforcenment effort will conmence with [*18697]
an initiative to address CSOs that discharge during dry weather, followed by an
enforcenent effort in conjunction with permtting CSOGs di scussed earlier in this
Policy. Success of the enforcenent effort will depend in |large part upon
expedi tious action by NPDES authorities in issuing enforceable permts that
i ncl ude requirenents both for the nine mnimmcontrols and for conpliance with
all other requirenments of the CWA. Priority for enforcenent actions should be
set based on environnmental inpacts or sensitive areas affected by CSCs.

As a further inducenent for permittees to cooperate with this process, EPAis
prepared to exercise its enforcement discretion in determ ning whether or not to
seek civil penalties for past CSO violations if pernittees neet the objectives
and schedul es of this Policy and do not have CSGs during dry weat her.

B. Enforcenent of CSO Dry Wat her Di scharge Prohibition

EPA intends to comence i medi ately an enforcenent initiative against CSO
permttees which have CWA viol ati ons due to CSOs during dry weather. Discharges
during dry weat her have al ways been prohi bited by the NPDES program Such
di scharges can create serious public health and water quality problems. EPA will
use its CWA Section 308 nonitoring, reporting, and inspection authorities,
together with NPDES State authorities, to |locate these violations, and to
determ ne their causes. Appropriate renedies and penalties will be sought for
CSCs during dry weather. EPA will provide NPDES authorities nore specific
gui dance on this enforcenent initiative separately.

C. Enforcenment of Wet Wat her CSO Requirenents

Under the CWA, EPA can use several enforcenment options to address permttees
with CSCs. Those options directly applicable to this Policy are section 308
I nformati on Requests, section 309(a) Administrative Orders, section 309(9)
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Admi ni strative Penalty Orders, section 309 (b) and (d) Civil Judicial Actions,
and section 504 Energency Powers. NPDES States shoul d use conparabl e neans.

NPDES aut horities should set priorities for enforcenment based on
envi ronnental inpacts or sensitive areas affected by CSCs. Pernittees that have
voluntarily initiated nonitoring and are progressing expeditiously toward
appropriate CSO controls should be given due consideration for their efforts.

1. Enforcenent for Conpliance Wth Phase | Pernits

Enforcenent for conpliance with Phase | permits will focus on requirenents to
i mpl enent at | east the nine mnimmcontrols, and devel op the | ong-term CSO
control plan leading to conpliance with the requirenents of the CWA. \Were
i medi ate conpliance with the Phase | permt is infeasible, the NPDES authority
shoul d i ssue an enforceabl e schedule, in concert with the Phase | permt,
requiring conpliance with the CW and i nposing conpliance schedul es with dates
for each of the nine mnimmcontrols as soon as practicable. Al enforcenent
aut horities should require conpliance with the nine mninumcontrols no |ater
than January 1, 1997. \Were the NPDES authority is issuing an order with a
conpl i ance schedule for the nine mninmumcontrols, this order should al so
i ncl ude a schedul e for devel opment of the | ong-term CSO control plan

If a CSO permittee fails to neet the final conpliance date of the schedul e,
the NPDES authority should initiate appropriate judicial action.

2. Enforcement for Conpliance Wth Phase Il Permts

The main focus for enforcing conpliance with Phase Il permts will be to
i ncorporate the I ong-term CSO control plan through a civil judicial action, an
adm ni strative order, or other enforceable nechanismrequiring conpliance with
the CWA and inmposing a conpliance schedule with appropriate mlestone dates
necessary to inplenent the plan

In general, a judicial order is the appropriate nechani smfor incorporating
t he above provisions for Phase |I. Administrative orders, however, may be
appropriate for permttees whose long-termcontrol plans will take [ ess than
five years to conplete, and for minors that have conplied with the final date of
the enforceable order for conpliance with their Phase | pernmit. If necessary,
any of the nine mninumcontrols that have not been inplemented by this tine
shoul d be included in the terns of the judicial order.

D. Penalties

EPA is prepared not to seek civil penalties for past CSO violations, if
permnittees have no di scharges during dry weather and neet the objectives and
schedul es of this Policy. Notwi thstanding this, where a pernittee has other
significant CWA violations for which EPA or the State is taking judicial action
penalties nay be considered as part of that action for the foll ow ng:

1. CSCs during dry weat her

2. Violations of CSOrelated requirements in NPDES permits; consent decrees
or court orders which predate this policy; or

3. OGher CWMA violations.
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EPA wi Il not seek penalties for past CSO violations frompernittees that
fully comply with the Phase | permt or enforceable order requiring conpliance
with the Phase | pernit. For pernittees that fail to conmply, EPA will exercise
its enforcenent discretion in determ ning whether to seek penalties for the tine
peri od for which the conpliance schedule was violated. If the m | estone dates of
t he enforceabl e schedul e are not achi eved and penalties are sought, penalties
shoul d be calculated fromthe [ast ml|estone date that was mnet.

At the tinme of the judicial settlenent inposing a conpliance schedule
i npl enenting the Phase Il permt requirements, EPA will not seek penalties for
past CSO violations frompermttees that fully conply with the enforceabl e order
requiring conpliance with the Phase | permit and if the terns of the judicial
order are expeditiously agreed to on consent. However, stipulated penalties for
violation of the judicial order generally should be included in the order
consistent with existing Agency policies. Additional guidance on stipul ated
penal ties concerning | ong-term CSO controls and attai nnent of WS will be
i ssued.

Paper wor k Reducti on Act

The information collection requirenments in this policy have been approved by
the O fice of Managenment and Budget (OMB) under the Paperwork Reduction Act, 44
U S.C. 3501 et seq and have been assigned OVB control nunber 2040-0170.

This collection of information has an estimted reporting burden averagi ng
578 hours per response and an estimated annual recordkeepi ng burden averagi ng 25
hours per recordkeeper. These estimates include time for review ng instructions,
searching existing data sources, gathering and maintaining the data needed, and
conpl eting and reviewi ng the collection of information

Send conments regarding the burden estimate or any other aspect of this
collection of information, including suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;, 401 M Street SW (Miil Code 2136);
Washi ngton, DC 20460; and to the Ofice of Information and Regul atory Affairs,
O fice of Managenent and [*18698] Budget, Washi ngton, DC 20503, nmarked
"Attention: Desk O ficer for EPA"
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